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About EMSI

Environmental Management for Sustainability, Inc. (EMSI) is a full-service international
environmental consultancy. EMSI was established in November 1999 with the
philosophy of "creating a sustainable society" and creates value through expertise in
research and development, consulting and environmental business incubation. EMSI has
been awarded contracts by the Government of Japan, various non-government
organizations, industry groups and top-tier corporations. EMSI has business alliances
with overseas governmental research institutes, universities, NGOs and corporations.
One of the notable features of EMSI is that EMSI is a member of Inogen Environmental
Alliance consisting of overseas top-tier environmental consulting firms. This article
has been prepared in association with Delta Environmental Consultants, Inc. which is a
business partner in the U.S. through Inogen.
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What is Due Diligence?

The term due diligence describes the process wherein the buyer/purchaser assesses the
financial and commercial risks inherent in any potential business transaction. Due
diligence involves reviewing, verifying, and questioning a company's records, including
all aspects of a target company’s business, from the past, present, and predictable future.
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Who Conducts Due Diligence?

The buyer or investor, his corporate development staff, attorneys, accountants,
investment bankers, environmental consultants, loan officers and other professionals
involved in a transaction may have a need or an obligation to conduct independent due
diligence.
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When is Due Diligence Conducted?

Ideally, due diligence begins as soon as a business opportunity arises and ends when the
buyer is satisfied that they have assessed all risks. Thorough detailed due diligence is
typically conducted after the parties involved in a proposed transaction have agreed in
principle that a deal should be pursued and after a preliminary understanding has been
reached, but prior to the signing of a binding contract.
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How is Due Diligence Conducted?

The parties conducting due diligence generally create a checklist of needed information
and gives that information to the management of the target company. Financial
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statements, business plans and other documents are reviewed. In addition, interviews, site
visits, and environment inspections are conducted.

The “due diligence period” is the buyer’s opportunity to identify, evaluate,
negotiate/resolve issues relating to property ownership. After closing the deal, you are
the owner. By law, you own the problems.
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What is Environmental Due Diligence?

Environmental due diligence is an investigation performed by company or investor prior
to engaging in a purchase contract. Environmental due diligence researches the current
and former property uses to determine the likelithood of environmental impact from
former on-site operations.

By performing environmental due diligence on a property prior to purchase, a prospective
owner can 1) document baseline conditions of a property, and assess the potential liability
or risk associated therein and 2) qualify for “Innocent Landowner’s Defense” under the
Comprehensive Environmental Response, Compensation, and Liability Act, also known
as CERCLA, set up under Superfund

Whether the transaction is a multi-property, mega-deal or a small, single-site closing, the
due-diligence period is a critically important opportunity for buyers to identify and
evaluate potential environmental concerns and expenses. Once your evaluation is
complete, the due-diligence period provides a last opportunity to make accommodations,
discuss price reductions or, in some cases, reject the transaction.
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Why is Environmental Due Diligence So Important in the United
States?

Environmental due diligence is very important in any real property transaction in the
United States, such as the buying and selling of land and buildings. Under current US
law, any party that unknowingly purchases, leases, or otherwise has control of real
property that has been contaminated by substances considered hazardous by the US
Environmental Protection Agency (EPA) could be forced to pay for its entire cleanup. Or,
a company could be held liable and assessed costs steep enough to bankrupt it for using
waste management practices that were entirely legal at the time.

Thus, if a buyer does not properly conduct an environmental investigation (due diligence)
prior to a transaction and then discovers there is contamination on the site, then,
technically, the buyer is liable for remediation of the site.
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Superfund Legislation

The law that outlines this hazardous waste liability in the United States is called the
“Federal Comprehensive Environmental Response, Compensation, and Liability Act of
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1980”7 (CERCLA). This law and its amendments (“Superfund Amendment and
Reauthorization Act of 1986”") are commonly known in the United States as “Superfund
legislation.” Superfund legislation imposes landowner (owner/operator) liabilities with
respect to the discovery of hazardous substances on the subject property, regardless of
who is at fault.

The law has been controversial since the beginning, in large part because of its broad
definition of liability. The law was intended to ensure that responsible parties and not the
taxpaying public would bear the costs cleaning up toxic waste sites. Congress cast the
financial liability for cleaning up Superfund sites in very broad terms such as "strict,"
"retroactive," and "joint and several."

In addition to defining liability for individual toxic waste sites, the Superfund Act also
provided for clean up of hazardous waste sites. Clean up would be paid for from a fund,
the Superfund, built from taxes and fines assigned to the entities that polluted individual
sites. The “Superfund Program” is aimed at locating, investigating, and cleaning up the
worst sites nationwide and is administered by the US EPA, in cooperation with individual
states.
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Superfund and Litigation

Since 1980, much of the government and corporate resources expended on Superfund
enforcement have taken the form of lawsuits. In some cases these lawsuits have been
undertaken by companies believing that they have been targeted for cleanup costs
unfairly under the broad scope of Superfund liability. In other cases, however, companies
that are themselves responsible for the waste at a given site have sought to take advantage
of the law's broad understanding of liability by suing other businesses. For example, a
chemical company identified as the primary polluter for a given site might sue a company
that transported waste to and from the area. As a result, only a small number of sites on
the Superfund priority list have been successfully remediated.

In the years since the Superfund Law was passed, several revisions have been made to
both the law itself and to some of the EPA's methods of enforcing the law. These
revisions have sought to speed up remediation of Superfund sites, and have taken steps
designed to refine enforcement so that it involves more cooperation between regulators
and polluters, which in turn lessens the amount of time and resources devoted to lawsuits.
Authorization of Superfund tax, which was intended to provide funding for cleanup,
expired in 1995. Controversy over this legislation has impeded Congressional attempts to
pass new legislation or re-authorize the Superfund tax.

A—NR—T7 7Y FEL VKRR

1980 4ELICR, BUN KR OMEEIZ, A —/X—T 7 v RIEEORITIZ LY . FOEFED
L B TEST LI o T, 29 LEZiFia0HIZiL, A—/3—7 7 Rk
TEDDILHRBEHDOS & T, {LICE LT, AAEREHAHEEZREE L TY
HLEEZDRENLEZ LIZFnbd D, LLER, —FTiE, 5 HicRe
LToBEEMIIR LEL A AT HREDN, MOCELHEFITHRREZEI L, 20k
BEOIREIIC A SMEREZRA L LD L5085 5, HilziE, 5 oAk
DIEYeFE T D L3RIE SNTALFEREEN, ZOHBFT~. HDHWIXEDLEETNG,
FEHY 2 LT E2 {252 b 0b Ly, fiRE LT, A—r3—
7 7 ROEALERNEAL Y A MZEE#H SN TWD EHIo 5 B 1ZAOEFITZT L
MEEBEEEICKII L TWARNWDTH 5,

A—/N—=T 7 RIEDAKGR SIVTLCREUEORIZ, EZD b D, B L UCKERE
RETIC L D2 YRIEORATIE I L, < OWEMTONTEL, T 9 LIk
X, A= RX—=T 7V RREHEIND THITORBEEDOA L —RT7T v 7 E2XA 9
ELTELOTHD, BT HMEBRLEMENL Y BV IERE ZEX . OV
TIEFRIZESLIN A L EPENBIRTE 5 L 912, HfTiEOWERED b
2o LD ODOEEEMEZ AL LI A— =T 7 FELOZEA X, 1995 4
ZRZ LTz, ZOEEOFIEICET dimdid,. FEROHEBHOCA —/X—7 7 K
BlOFFRAI & W o T B ORB DT & 7o T2,

Best Practice: Avoid Superfund Litigation Through Due Diligence

In spite of amendments to Superfund legislation that are aimed at reducing litigation, the
best strategy for any company to take when acquiring real property is still caution: avoid
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historic contamination liabilities that will embroil them in Superfund.  Thus,
environmental due diligence is critical to assess the scope and magnitude of potential
financial exposure represented by environmental risks.

Another strategy would be a pre-purchase negotiation to ensure Superfund liability does
not transfer to a new owner, but this strategy is effective only if the buyer knows about
the contamination and addresses it prior to purchase.

Following are 10 suggestions for getting the most out of the environmental due diligence
opportunity:
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1. Organize the due-diligence team early: Negotiating the duration of a due-diligence
period often is a central issue in crafting a transaction. The seller wants to close
yesterday. The buyer doesn’t want to waste time, but needs an opportunity to identify
issues and evaluate risk. Having the diligence team assembled early in the project and
ready for action can make all the difference in collecting relevant data and making
informed decisions before finalizing the deal.
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2. Include environmental consultants on the due-diligence team: Hiring consultants
will help ensure that a well-rounded team is ready to hit the ground running.
Moreover, negotiating consulting contracts and tailoring and the specifics of
confidentiality agreements are important considerations that demand reasonable care.
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The best time to work out these peripheral matters is before the diligence clock starts
ticking.
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. Quickly assess the adequacy of existing reports: Both sophisticated and

unsophisticated sellers often do not provide all detailed information and reporting
regarding known environmental issues. Qualified consultants can quickly identify
missing information or identify data gaps where additional materials are needed for a
more complete understanding of the property. Depending on the scope of the issues
reported and the nature of any remedial activities, consultants can use available
reports to make an initial assessment of risk and liability. Using qualified
environmental consultants to sort through what is provided and to help focus the
diligence team on these and other environmental matters or on unknown conditions is
critical.
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. Search regulatory databases for known environmental issues: Nearly all federal

and state regulatory agencies maintain updated property databases, including
comprehensive information about environmental permitting, existing conditions or
contamination and past remedial activities. Having environmental consultants review
these databases can provide a quick baseline of data to organize further inquiries and
avoid duplication of available information.
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. Organize Phase I or invasive investigations early: A Phase I investigation,

including a review of existing information supplied by the seller and available from
regulatory agencies, is a standard ingredient in any real estate transaction and serves
to identify issues and the need for more invasive investigations. Scheduling the Phase
I and collecting available data early allows for sufficient time to organize any further
investigation, including soil and ground water testing, analyze results and estimate
risk and potential liabilities within the short diligence window.
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. Examine permits and licenses for future land uses or operations: Environmental

permits and licenses are valuable and often transferable commodities. However, the
effectiveness of transferring such permits or licenses needs to be measured against the
future or anticipated uses of the real estate. In addition, the capacity of such permits
or licenses to accommodate expansion should be evaluated. For example, a buyer
who plans to expand an industrial land use should determine if existing permits
contain sufficient excess capacity to allow for increased emissions, discharges or
other anticipated impacts. Whether to expand permit capacities or invest in capital
improvements to comply with existing limitations are important considerations in
closing the deal.
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. Identify new or proposed regulatory compliance requirements: Depending on a

buyer’s future use of the property, new or proposed regulatory requirements may
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affect operations. Regulatory changes can affect a range of issues rising from daily
discharges, emissions from operations or the methods or quality of necessary
environmental remediations. A diligence team’s search for and evaluation of such
potential regulations can help buyers make informed decisions about the costs of
future operations and compliance measures.
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. Explore insurance options: The environmental insurance market offers a variety of
cost-effective risk management tools. These policies often can be extremely useful in
addressing liability risks identified during due diligence and in facilitating the
completion of otherwise advantageous transactions. Retaining a qualified
environmental insurance broker to provide an understanding of available insurance
products, estimate premiums and help with the negotiation of insurance terms and
conditions frequently can provide a basis for an impaired or fragile transaction to
close.
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. Explore escrows and indemnities: Sellers pushing toward a closing have invested
substantial resources in preparing assets for sale, locating buyers and assembling
transactional teams. Buyers who properly identify and evaluate potential or known
environmental risks have substantial leverage in negotiating favorable escrow
mechanisms or valuable indemnity protections. Often such escrows or indemnities
can supplement insurance options and allow a transaction to close.
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10. Establish a post-closing implementation and monitoring team: After the
transaction closes and the buyer takes control, many of the concerns addressed or
accommodated during the due-diligence period will enter an implementation stage.
Having the proper personnel and/or consultants remain involved in the transaction to
manage and operate implementation and monitor escrow arrangements or indemnity
protections is an important final stage to any transaction.
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By preparing for and conducting an organized and thorough due-diligence investigation,
buyers can better prepare for evaluating future liabilities and expenses, negotiate more
favorable pricing terms and manage risks on a going forward basis.
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Standards for Environmental Due Diligence: ASTM Environmental
Assessments

ASTM International (formerly known as The American Society for Testing and
Materials) has developed standards for environmental due diligence which are generally
accepted guidelines for conducting due diligence. Some lending institutions and
companies require that due diligence follow ASTM standards.

The purpose of the ASTM Environmental Assessment is to define good commercial and
customary practice in the United States of America for conducting an environmental site
assessment of a parcel of commercial real estate with respect to the range of contaminants
within the scope of Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) and petroleum products. As such, this practice is intended to
permit a user to satisfy one of the requirements to qualify for the innocent landowner
defense to CERCLA liability: that is, the practices that constitute "all appropriate inquiry
into the previous ownership and uses of the property consistent with good commercial or
customary practice".
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The ASTM Environmental Assessment focuses on Recognized Environmental
Conditions. The term “recognized environmental conditions” means the presence or
likely presence of any hazardous substances or petroleum products on a property under
conditions that indicate an existing release, a past release, or a material threat of a release
of any hazardous substances or petroleum products into structures on the property or into
the ground, groundwater, or surface water of the property. This term includes hazardous
substances or petroleum products even under conditions in compliance with laws.
Recognized environmental conditions is not intended to include de minimis conditions
that generally do not present a material risk of harm to public health or the environment
and that generally would not be the subject of an enforcement action if brought to the
attention of appropriate governmental agencies.
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Limitations of ASTM Environmental Assessments

While ASTM Environmental Assessments are used and referred to frequently,
particularly by US institutions and companies, it is important to recognize that the ASTM
standard does not address requirements of any state or local laws or of any federal laws
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other than the appropriate inquiry provisions of CERCLA's innocent landowner defense.
Federal, state, and local laws may impose environmental assessment obligations that are
beyond the scope of the ASTM standard. ASTM users should also be aware that there are
likely to be other legal obligations with regard to hazardous substances or petroleum
products discovered on property that are not addressed in this practice and that may pose
risks of civil and/or criminal sanctions for non-compliance.

Therefore, it is always wise to work with an environmental consultant who is familiar
with the federal, state and local regulations that would impact the operations of the target
company’s operations.
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Ways of Contacting and Hiring an Environmental Consultancy

If they have no current operations in the US they can request that their US lawyers who
are representing them on the deal in the US provide recommendations of qualified
environmental consulting firms. If they have US operations, they can ask who their US
operations have used for Environment, Health and Safety (EHS) support, and interview
that firm to determine their experience with Environmental due diligence. They can do
an internet search for US-based environmental consulting firms. When contacting
potential environmental consulting firms they should ask how much experience the firm
has doing due diligence, and ask for example reports and environmental assessment
checklists (expect to receive these with any reference to specific clients and sites
removed for confidentiality purposes). They should ask where the environmental
consulting firms have completed due diligence projects, and what percentage of their
total business is derived from due diligence project work.  Finally, it might be a
beneficial to understand the cost for conducting environmental due diligence. As a
reference, the average cost of a Phase I investigation (identifying potential risks) in the
US is $3,500 - $7,000, depending on the scope of the work required.

BaAVYILT 4 vISHOEMARERBAIE

© 2004 EMSI, All Rights Reserved



BE, KETEEZITo T RWEEZ, KEICRIT OBV BENCELTED
TENBTINTWARELICARRRBEa L YALT Va2 HET 5 L9
T UIE IV, BRICKETHEEEZIT> T AT, T OREFEEFTICKR L
T, EOBREa LT 4 v Tt Z BRE L e AEDORICE L TR L
TEBRHDHMIAE, FLTC, TOREa VAT 4 etk LT BRET 2
— T UV AORBREET DA/ X a—d i kv,  F72. kE
EPLEIC L CWARE VY LT 4 U TSt A U X —Fy R THRE L, Aol
HTZ b =20 FETHD, ALERBEIVYALT 4 V7RI LI EX
X, FOESHNEET 22—« T U P2 R LT ENTZ T ORERIND B D)a
NPNOEREITHY, MEZEORIARCREMIT =27 U AN (B, WEREFOB
SN DEREDBRL YA N AR B\ GRS 2 s ch D, ) iR
HTDEIEHITRETH D, T2, 5FTOLEZORET2— - TV VA
TuYel NEFETLEON, B, ZOSH0OEFEED S L, i/X—k 2 R3S
BRET 22— TV P2V RAIREL TV DIONESHRTERETHD, K
W2, BT 22— - T UV V2 R ERAEZM>TBL ZEITAETHD, &
EFTIC, KEICRTZEBRET 22— TV V2V AE (7=—X1 : A[iEEd
HERBE Y A7 OER) 120D EHM 7 a A MM, AEFOREIC L > TR 2N
3,500 2k R/L738 7,000 K KL Th 5,

© 2004 EMSI, All Rights Reserved



